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ACCRETIONS. 
See Pusiic Lanps, 2. 


ACTION. 


See APPEAL AND ERROR, 1; LIMITATION OF ACTIONS; 
ConsTITUTIONAL Law, 10,12; Natrona BANKS, 2; 
INSURANCE; PRACTICE AND PROCEDURE; 
JURISDICTION, C 3, 4; D 1, 2; TRADE-MARKS, 2. 


ACTS OF CONGRESS. 


Anti-Trust Act of July 2, 1890 (see Jurisdiction, A 2): Alezander v. 
United States, 117: (see Witnesses): Hale v. Henkel, 43; Nelson v. 
United States, 92. 

Crvi Service Act of January 16, 1883 (see Civil Service): United States 
v. Wickersham, 390. 

ImmuNITY oF Witnesses, Act of February 25, 1903 (see Witnesses, 2): 
Hale v. Henkel, 43. 

Jupictary, Rev. Stat. § 709 (see Jurisdiction, A 10): Joy v. St. Louis, 332; 
(see Jurisdiction, A 11), West Chicago Railroad v. Chicago, 506; (see 
Jurisdiction, A 12): Keen v. Keen, 319. Act of March 3, 1885, 23 Stat. 
443 (see Jurisdiction, A 1): New Mexico v. Atchison, Topeka & S. F. 
Ry. Co., 41. Act of August 13, 1888, 25 Stat. 433 (see Jurisdiction, 
C 3): Blair v. Chicago, 400. Act of March 3, 1891, sec. 7 (see Appeal 
and Error, 1): Ex parte National Enameling Co., 156. 

NATIONAL Banks, Rev. Stat. § 5151 (see Jurisdiction, C 4; National 
Banks, 2): Wyman v. Wallace, 230; (see National Banks, 1): Christo- 
pher v. Norvell, 216. 

PuiipPine Is.anps, Act of July 1, 1902, 32 Stat. 691, § 10 (see Juris- 
diction, A 5, 7): De la Rama v. De la Rama, 303. 

RemovaL or Causes, Rev. Stat. §§ 641, 642 (see Removal of Causes): 
Kentucky v. Powers, 1. 

SurprineG, Harter Act, 27 Stat. 445, § 3 (see Maritime Law): The Wildcroft, 
378. 

Tarirr Act of 1897, 30 Stat. 156, 205, par. 98, § 7 (see Customs Duties): 
United States v. Downing, 354. 

TERRITORIAL Practice Act of April 7, 1874, 18 Stat. 27 (see Jurisdiction, 
A 4): De la Rama v. De la Rama, 303. 

Wisconsin Enasiine Act of August 6, 1846 (see Public Lands, 3): Wis- 
consin v. Hitchcock, 202. 
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ADULTERY. 
See Divorce. 


ADVERSE POSSESSION. 
See ConsTITUTIONAL Law, 10. 


ALIMONY. 
See Junispiction, A 3, 5, 6. 


AMENDMENT. 
See Sratutss, A 4. 


AMOUNT IN CONTROVERSY. 
See JURISDICTION, A. 


ANTI-TRUST LAW. 
See WITNESSES. 


APPEAL AND ERROR. 


1. Final or interlocutory decree—Effect of appeal under section 7 of act of 


March 3, 1891. 


Plaintiffs brought suit upon a single patent, in which there were twelve 


claims. The Circuit Court found that three of the claims were invalid 
and nine valid, of which five had been infringed, and referred it to a 
master to report the amount of damages and dismissed the bill as to 
the claims found invalid and not infringed. Defendants appealed 
from the decree and plaintiffs also filed cross appeal assigning as errors 
the rulings adverse to them. The Circuit Court of Appeals dismissed 
the cross appeal. Petition for mandamus to compel that court to 
take jurisdiction of the cross appeal denied and held, that the decree 
was interlocutory and not final and in the Federal courts no appeal 
can as a general rule be taken except from a final decree. The appeal 
authorized by §7 of the act of March 3, 1891, does not bring up the 
cause as a whole; and, unless otherwise specially ordered, the case, 
except for hearing of the appeal from the interlocutory order, proceeds 
in the lower court as though no appeal had been taken until final judg- 
ment. Cases in which a bill has been dismissed as to some of the de- 
fendants and a separable controversy as to others referred to a master 
for an accounting, and in which the dismissal has been treated as a 
final decree, have no application to a case of joint liability, or in which 
there is only a single defendant. Ex parte National Enameling Co., 
156; Ex parte Automatic Switch Co., 166. 


2. Bonds; irregularities in; necessity for entry of order regarding. 
Although irregularities may exist in appeal bonds, if the cases are sent 





back for further proceedings no order need be entered here regarding 
them. Amadeo v. Northern Assurance Co., 194. 
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3. Objections as to forms of writ of error—Effect of bringing in corporation 
in liquidation to bring in liquidator. 

Objections as to forms of writ of error not taken below will not be enter- 
tained here to defeat the jurisdiction of this court—and an amend- 
ment bringing in a corporation in liquidation as assignee of the party 
plaintiff held, under such conditions, to bring in the liquidator also. Jb. 


4. Necessary parties. ‘ 

A party having no legal interest in maintaining or reversing a judgment 
is not always a necessary party to writ of error or appeal, and if the 
defendant has pleaded below that a party plaintiff has no interest in 
the cause of action, having assigned the same, and as a result of such 
plea the assignee has been substituted, the defendant cannot assert in 
this court that the original plaintiff was more than a nominal party, 
and the writ will not be dismissed on account of his death and failure 
to give notice to his succession. Jb. 


See Hapeas Corpus, 1, 2; 
JURISDICTION. 


ASSESSMENT FOR TAXATION. 
See TAXATION, 9. 


ASSIGNEE. 
See JuRIsDICTION, C 3. 


BANKRUPTCY. 

Title of trustee—Right of vendor of goods sold under conditional sale contract 
as against bankrupt’s creditors. 

The trustee in bankruptcy is vested with no better right or title to the 
property than the bankrupt had when the trustee’s title accrued; and 
where, as in the State of Ohio, a conditional sale contract is good as 
between the parties themselves although not filed, the vendor of ma- 
chinery, sold and delivered under such a contract and payment for 
which had not been made, may remove the same as against all creditors 
of the bankrupt who have not fastened upon it by some specific lien. 
York Manufacturing Co. v. Cassell, 344. 


BANKS. 
See NaTIoNaAL BANKS. 
BONDS. 
See APPEAL AND Error, 2. 
BOOKS. 
See ConstiTuTIon Law, 14; Conrempror Court; Jvurispicrion, A 2; 
EvIvENce ; WITNESSEs. 


BURDEN OF PROOF. 
See MARITIME Law. 
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CAPITAL STOCK. 
See Jurispiction, C 4; 
NATIONAL Banks; 
TAXATION, 2. 


CARRIERS. 
See ConsTITUTIONAL Law, 1, 2, 3, 4, 7; MounicrPaL ORDINANCES; 
MuNICcIPAL CORPORATIONS; Sratutss, A 2, 3, 5; 
TAXATION, 11. 


CASES DISTINGUISHED. 
Re Nielsen, 131 U. 8. 176, distinguished in Felts v. Murphy, 123. 


CASES FOLLOWED. 


C., B. & Q. R. R. Co. v. Drainage Commission, 200 U. 8. 251, followed in 
West Chicago Railroad v. Chicago, 506. 

Cleveland v. Cleveland City Railway Co., 194 U. 8. 517, followed in Cleveland 
v. Cleveland Electric Ry., 529. 

Ex parte National Enameling Co., 201 U. 8. 156, followed in Ex parte Auto- 
matic Switch Co., 166. 

Falk v. Moebs, 127 U. 8. 597, followed in Blair v. Chicago, 400. 

Felts v. Murphy, 201 U. S. 123, followed in Valentina v. Mercer, 131. 

Fritts v. Palmer, 132 U. S. 282, followed in Blair v. Chicago, 400. 

Hale v. Henkel, 201 U. 8. 43, followed in McAlister v. Henkel, 90; Nelson 
v. United States, 92. 

Holmes v. Goldsmith, 147 U. 8S. 150, followed in Blair v. Chicago, 400. 

Montclair v. Ramsdell, 107 U. 8. 147, followed in Blair v. Chicago, 400. 

Royal Insurance Co. v. Miller, 199 U.S. 353, followed in Amadeo v. Northern 
Assurance Co., 194. 

South Dakota v. North Carolina, 192 U. 8. 286, followed in Blair v. Chicago, 
400. 

United States v. Thomas, 151 U.S. 557, followed in Wisconsin v. Hitchcock, 
202. 

Wyman v. Wallace, 201 U. S. 230, followed in Frenzer v. Wallace, 244; 
Poppleton v. Wallace, 245. 


CHALLENGES. 
See Jury. 


CHICAGO TRACTION CASES. 

Railway franchises—Contracts for use of streets—Constitutional law—Diversity 
of citizenship—Jurisdiction of Federal court—Suit by receivers in sup- 
port of jurisdiction—Ultra vires acts of corporations—Public grants— 
Practice and procedure—Construction of statutes—Title of statute— Power 
of limited corporation to receive grant inuring to benefit of successors— 
Title and control of municipal corporation over streets. 

Where notes are made by a corporation payable to the order of its own 
treasurer, a citizen of the same State, as a matter of convenience and 
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custom, and indorsed and delivered by him to a bona fide holder who, 
a citizen of a different State, furnishes the money represented by the 
note directly to the corporation, the treasurer is not in fact an assignee 
of the note within the meaning of the act of August 13, 1888, 25 Stat. 
433, and suit may be brought by such holder in the Circuit Court of 
the United States having jurisdiction of the parties, notwithstanding 
such diversity does not exist as to the treasurer first indorsing the note. 
(Falk v. Moebs, 127 U. 8. 597; Holmes v. Goldsmith, 147 U. 8. 
150.) 

Where there is a proper cause of action and diverse citizenship, jurisdiction 
of the Federal courts exists, and the motive of the creditor who de- 
sires to litigate in that forum is immaterial, and does not affect the 
jurisdiction; nor is such jurisdiction if it actually exists, affected by 
the fact that a receivership was in view when judgments were entered. 
(South Dakota v. North Carolina, 192 U. 8. 286.) 

Where, as in this case, the attitude and claims of the municipality cast a 
cloud upon the title to property consisting largely of franchises in the 
hands of receivers and to be administered under orders of the court, 
the receivers may, with the authority of the court, proceed by ancillary 
bill to protect the jurisdiction and right to administer the property, 
and to determine the validity of claims of parties which cast a cloud 
upon such franchises and in such a case it is proper to grant an injunc- 
tion until the rights of the parties can be determined. 

Whether a corporation having a limited and definite capacity to purchase 
and hold real estate has exceeded those limits concerns only the State 
within whose jurisdiction the property is situated; the question can- 
not, unless the statute expressly or by necessary implication authorizes 
it, be raised collaterally by private persons. (Fritts v. Palmer, 132 
U. S. 282.) 

The generality of the title of a state statute does not invalidate it under a 
provision of the constitution of the State that private and local laws 
shall only embrace one subject which shall be expressed in the title, 
so long as the title is comprehensive enough to reasonably include 
within the general subject or the subordinate branches thereof, the 
several objects which the statute seeks to effect, and does not cover 
legislation incongruous in itself and which by no fair intendment can 
be included as having any necessary and proper connection. (Mont- 
clair v. Ramsdell, 107 U.S. 147.) 

Although decisions of the highest court of a State are not binding on this 
court in determining whether a contract was made by legislative action 
of that State which is entitled to protection under the impairment of 
obligation clause of the Federal Constitution, it will consider decisions 
of that court on the point in question. 

One asserting private rights in public property under grants of franchises 
must show that they have been conferred in plain terms, for nothing 
passes by the grant except it be clearly stated or necessarily implied. 
Legislative grants of franchises which are in any way ambiguous as to 
whether granted for a longer or a shorter period are to be construed 
strictly against the grantee. 

VOL. co1—42 
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As a rule of construction a statute amended is to be understood in the same 
sense exactly as if it had read from the beginning as it does amended. 
Although a corporation be organized under a charter for a limited period 
it may receive a grant inuring to the benefit of its lawful successors for 

a period beyond its corporate life, but the right granted must be con- 

strued with reference to the system of which it is a part and where that 

general system is for a limited period a single ordinance, not naming a 

specific term, will not be construed as granting a franchise in perpetuity. 

A declaration in the title of state statutes that they concern horse railways, 
where it is apparent that these terms were intended to indicate street 
railways as distinguished from steam railways, will not, because of a 
constitutional provision that the object of the statute must be expressed 
in the title, prevent the city from exercising its powers under the stat- 
ute in such manner as to authorize the use of other power such as cable 
or electricity. 

The repeal of a state statute authorizing every street railway to be operated 
by such animal, electric or other power as the municipal authorities 
may have granted would not destroy its effect to ratify contracts in 
existence when it was passed. 

Where a state statute requires the consent of a municipal officer to au- 
thorize the extension of a street railway the abolition of that office 
does not authorize the extension without any official consent; and 
where the consent of municipal authorities is required for franchises 
relating to special localities by a statute, and subsequently a general 
act limits the time for which any such franchise can be granted in any 
city or village, the consent given will be presumed, in the absence of 
any period specified not to be in perpetuity, but for the period as so 
limited. 

Under the law of Illinois municipal corporations have a fee simple in, and 
exclusive control over, the streets, and the municipal authorities may 
do anything with, or allow any use of, the streets not incompatible with 
the ends for which streets are established, and it is a legitimate use of 
a street to allow a street railroad track to be laid down in it. 

Applying the foregoing principles to the construction and effect of the various 
acts of the legislature of the State of Illinois, and of the ordinances of 
the municipal authorities of the city of Chicago and adjacent towns, 
in regard to the franchises of the several street railway companies 
owned and controlled by the Chicago Union Traction Company, and 
the receivers thereof held, that : 

1. The Circuit Court of the United States for the Northern District of 
Illinois had jurisdiction to render the judgments against the Chicago Union 
Traction Company, the North Chicago Street Railroad Company and the 
West Chicago Street Railroad Company set up in the bills afterwards filed 
for the appointment of receivers. 

2. The proceedings for the appointment of receivers were not shown to 
be collusive and fraudulent, and the court had jurisdiction to entertain 
the bills and appoint the receivers and put them in possession of the prop- 
erty of the railway companies. 

3. The ancillary bills filed by the receivers were maintainable in aid 
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of the court’s jurisdiction to settle controversies as to the property which 
was to be administered and disposed of under the orders and decree of 
the court. 

4. The acts of 1859, 1861 and 1865 were not unconstitutional under the 
constitution of Illinois of 1848 in force when the same were passed. 

5. The act of February 6, 1865, amending the act of February 14, 1859, 
had the effect to extend the corporate lives of the Chicago City Railway 
Company, the North Chicago City Railway Company and the Chicago 
West Division Railway Company, for the term of ninety-nine years. It 
affirmed the coniracts with the city prescribing rights and privileges in 
the streets of Chicago in all respects as theretofore made, including time 
limitations as contained in the ordinances previously passed. It recog- 
nized and continued in force the right of the city and the companies to 
make contracts for the use of the streets upon terms and conditions, 
including the time of occupancy, as might be agreed upon between the 
council and the corporations. 

6. Corporate privileges can only be held to be granted as against public 
rights, when conferred in plain and explicit terms. The ambiguous 
phrase in the act of 1865, “during the life hereof,” did not operate to 
extend existing contracts for the term of ninety-nine years or limit the 
right of the city to make future contracts with the companies covering 
shorter periods. 

7. The amending act of 1865 had reference to the North Chicago City 
Railway Company as well as the corporations specifically named in the 
first sections of the acts of 1859 and 1861. 

8. The ordinances of May 23, 1859, granting rights and privileges in 
certain streets to the Chicago City Railway Company and the North 
Chicago City Railway Company, respectively, are radically different. 
The grant to the former company for the south and west divisions of the 
city is during all the term specified in the act of February 14, 1859, which 
act expressly ratified the ordinance of 1858, granting the right to use the 
streets therein named for the term of twenty-five years and until the city 
shall purchase and pay for the same as set forth in said ordinance. On 
the north side the term granted is for twenty-five years “ and no longer.” 
The privileges conferred upon the Chicago City Railway Company and 
its grantee were confirmed, as made, by the act of 1865, with the effect 
to continue the right of the companies to occupy the streets named in 
the ordinances of 1858, May 23, 1859, and similar ordinances, for the term 
of twenty-five years and until the city shall elect to purchase and pay for 
the property of said railway companies. On the north side, no such right 
exists to remain in the use of the streets until purchase by the city. 

9. Whatever rights existed in the streets, were not lost to the com- 
panies by the acceptance of the ordinances granting a change from animal 
to cable or electric power in the operation of the railways. 

10. The grants in the town of Jefferson, having been made after the 
acceptance of the Cities and Villages Act, are limited to the term of twenty 
years. 

11. The grants by the supervisor of Lake View are not in perpetuity, 
as the Lake View road was but an extension of the North Side system, 
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which was expressly limited in the duration of its grants to the term of 
twenty-five years. No intention will be presumed to make an extension 
of this part beyond the life of the grant to the main lines of the North 
Side road. 

12. The grants by the trustees of Lake View will not extend beyond the 
life of the corporation making them and upon the annexation of the town 
of Lake View to Chicago, the further right to use the streets must be de- 
rived from grants by the council of that city under power conferred by 
the Cities and Villages Act. 

The decree is reversed and cause remanded for further proceedings in 

accordance with the views herein expressed. Blair v. Chicago, 400. 


CIVIL SERVICE. 

Power of removal from office—Right to compensation of one wrongfully dis- 
charged. 

The provisions of the Civil Service Act of January 16, 1883, are broad and 
comprehensive; under it, the Executive order of May 16, 1896, Rule ITI, 
and the order and list of the Secretary of the Interior of June 9 and 
September 26, 1896, based thereon, stenographers receiving the specified 
salaries employed in offices of surveyors-general were brought within 
the protection of the law and can only be removed—at least by a sub- 
ordinate officer of the Department—for just cause and upon written 
charges on notice with opportunity to defend; and until removed in 
accordance with the law and rules thereunder, and so long as he remains 
ready and willing to discharge the duties of his place, he cannot be de- 
prived of the compensation legally belonging to one entitled to hold 
the position notwithstanding the surveyor-general in whose office he 
is employed attempts to discharge him and excludes him from the 
office. United States v. Wickersham, 390. 


CLASSIFICATION FOR LEGISLATION. 
See CONSTITUTIONAL Law, 6,8. 


CLASSIFICATION FOR TAXATION. 
See TAXATION. 


CLOUD ON TITLE. 
See JuRIsDICTION, D 2. 


COLLATERAL ATTACK. 
See Pusiic Lanps, 4. 


COMMERCE. 


See ConsTiTuTIONAL Law, 1; 
Corporations, 1. 


COMMERCIAL PAPER. 
See Jurispiction, C 3. 
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CONDITIONAIT. SALES. 


See BANKRUPTCY; 
MorTGAGE AND DEED or TRUST. 


CONGRESS. 


Acts or. See Acts of Congress. 
Powers or. See Corporations, 1. 


CONSTITUTIONAL LAW. 

1. Commerce clause—Validity of state requirements of railroad engaged in 
interstate commerce. 

An absolute requirement that a railroad engaged in interstate commerce 
shall furnish a certain numbers of cars on a specified day, to transport 
merchandise to another State, regardless of every other consideration 
except strikes and other public calamities, transcends the police power 
of the States and amounts to a burden upon interstate commerce; and 
articles 4497-5000, Rev. Stat. Texas, being such a requirement, are, 
when applied to interstate commerce shipments, void as a violation 
of the commerce clause of the Federal Constitution. Such a regula- 
tion cannot be sustained as to interstate commerce shipments as an 
exercise of the police power of the State. Houston & Tex. Cent. Rail- 
road v. Mayes, 321. 


2. Contracts within impairment clause—Provision in state statute for special 
rate of taxation in respect to particular corporation. 

Provisions in a state statute for a special rate of taxation in respect to a 
particular corporation, made with a view of inducing large expenditures 
and the completion of an unfinished road of great public importance, 
and which are formally accepted and complied with, amount to a con- 
tract within the protection of the impairment clause of the Federal 
Constitution, and no other tax can be imposed on the corporation. 
Powers v. Detroit & Grand Haven Ry., 543. 


3. Contracts within impairment clause—Municipal ordinance extending fran- 
chises of street railway companies. 

Ordinances granting an extension to a consolidated street railway corpo- 
ration, possessing franchises expiring at different times, on conditions 
involving great expense to the corporation and resulting in substan- 
tial benefits to the public as to transfers for single fares and relat- 
ing to the entire system as well as the extensions granted, and providing 
that the right granted terminate with the then existing grants of the 
main line at a specified date later than that of termination of some of 
the franchises, amount, on the acceptance by the company and com- 
pliance with the conditions, to a contract within the protection of the 
impairment clause of the Constitution extending the various fran- 
chises to that date; the period, in this case of four years, not being an 
unreasonable one in view of the substantial benefits accruing to the 
public. Cleveland v. Cleveland Electric Ry., 529. 
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4. Contracts within impairment clause—Validity of ordinance reducing street 
railway fares. 

Cleveland v. Cleveland City Railway Co., 194 U. 8. 517, followed as to the 
power of the city council of Cleveland to pass ordinances diminishing 
the rate of fare on street railways in view of the contracts contained in 
ordinances heretofore passed in regard to street railways. Ib. 


See MunicrpaL CorPORATIONS, 2; 
PRACTICE AND PROCEDURE, 4. 


5. Due process of law—Failure to repeat testimony in crirvinal trial to accused 
who is almost totally deaf. 

Where in the criminal trial of a person compos mentis, but almost totally 
deaf, the state court has jurisdiction of the subject matter and of the 
person, and also to direct and enforce the judgment which was entered, 
the jurisdiction is not lost by any irregularities caused by the failure of 
the court to have the testimony repeated to the accused through an 
ear trumpet; nor is the accused thereby deprived of his liberty without 
due process of law in violation of the Fourteenth Amendment. Even 
though the case be a hard one Federal courts cannot on habeas corpus 
proceedings grant relief from the judgment; their power is limited 
to the question of jurisdiction. Felts v. Murphy, 123. 


6. Due process of law—Power of State to exempt classes from jury duty. 

There is nothing in the Fourteenth Amendment which prevents a State 
from excluding and exempting from jury duty certain classes on the 
bona fide ground that it is for the good of the community that their 
regular work should not be interrupted. Rawlings v. Georgia, 638. 


7. Due process of law; deprivation of property without—Action of municipality 
with respect to removal of obstruction to navigation of river. 

The right of a railroad company to maintain a tunnel under a navigable 
river is subject to the paramount public right of navigation, and where 
it has been constructed under municipal ordinance and state law that 
it shall not interrupt navigation, the duty of not obstructing the navi- 
gation is a continuing one; and, if the increased demands of naviga- 
tion at any time require a deeper channel than when the tunnel was 
originally constructed, it is within the power of the municipality to 
compel the railroad company at the latter’s own expense to either 
remove the tunnel or lower it to conform with the necessities of com- 
merce, and, as in this case, to the rule established by act of Congress, 
and such action of the municipality is not unconstitutional, and does 
not amount either to taking the property for public use without com- 
pensation, or depriving the company of its property without due 
process of law. (C., B. & Q. R. R. Co. v. Drainage Commission, 200 
U. 8. 251, followed.) West Chicago Railroad v. Chicago, 506. 


See TAXATION, 10, 11. 
8. Equal protection of laws—Power of State to classify for purpose of legisla- 
tion. 
A State may classify persons and objects for the purpose of legislation, 
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provided the classification is based on proper and justifiable distinc- 
tions; and so held that chap. 338 of the laws of New York of 1893, 
prohibiting the sale of adulterated milk, is not in conflict with the 
equal protection clause of the Fourteenth Amendment because in 
certain respects, it provides different prohibitions and penalties as to 
producing and non-producing vendors of milk. St. John v. New York, 


633. 
See TAXATION, 9, 11. 


9. Fourteenth Amendment; effect of long-settled law and usage in determin- 
ing constitutionality of state statute. 

In determining whether a statute of a State is constitutional, this court 
cannot wholly neglect the long-settled law and common understand- 
ing of that State, and will not, under the Fourteenth Amendment, 
upset what has long been established and accepted. Even the inci- 
dents of ownership may be cut down by the peculiar laws and usages 
of a State. Otis Co. v. Ludlow Co., 140. 


10. Fourteenth Amendment—Power of State to modify distinction between 
trespass and disseisin—Validity of Maine statute as to limitations in 
regard to wild lands. 

The distinction between trespass and disseisin may be modified by statute 
as properly as it may be established by common law. Nothing in the 
Fourteenth Amendment hinders a State from enacting that in future 
the doing of such overt acts of ownership as are possible on wild lands, 
under a recorded deed showing that the actor claims title coupled with 
the payment of taxes, the owner not paying any meanwhile or doing 
any act indicative of ownership, shall constitute a disseisin which if 
continued long enough shall bar an action for the land; nor is such an 
act unconstitutional because it fixes the period at twenty years and 
allows it to become operative as to suits commenced five years after 
its enactment as it would be within the power of the legislature to fix 
the entire period of limitation at five years, and the owner would have 
an opportunity to defeat the disseisin by asserting ownership within 
that time; such a statute would not be ‘construed as permitting suit 
to be barred by a period of twenty years’ inactivity prior to the enact- 
ment of the statute, if acts of ownership were exercised thereafter. 
Soper v. Lawrence Brothers, 359. 


See REMOVAL oF Causss, 4. 


11. Full faith and credit clause—Effect of decree of divorce rendered without 
personal service on defendant wife. 

The husband and wife being domiciled in New York, the husband left the 
wife, acquired, in good faith, after a lapse of years, a domicil in Con- 
necticut, and obtained in that State, and in accordance with its laws, 
a judgment of divorce based on constructive, and not actual, service 
of process, on the wife, who meanwhile remained domiciled in New 
York and never appeared in the action. The wife subsequently sued 
for divorce in New York and obtained personal service in that State 
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on the husband who pleaded the Connecticut judgment. Held, with- 
out questioning the power of the State of Connecticut to enforce the 
decree within its own borders, and without intimating any doubt that 
the State of New York might give it such degree of efficacy that it 
might be entitled to in view of the public policy of the State, that the 
Connecticut decree, rendered as it was without being based on personal 
service of the process on, and therefore without personal jurisdiction 
of the court over, the wife, was not entitled to obligatory enforcement 
in the State of New York by virtue of the full faith and credit clause 
of the Federal Constitution. Haddock v. Haddock, 562. 


12. Full faith and credit clause—Nature of suit for divorce brought in State 
other than that of domicil of matrimony against wife still domiciled there. 

A suit for divorce brought in a State other than that of domicil cf matri- 
mony against a wife who is still domiciled therein is not a proceeding 
in rem justifying the court to enter a decree as to the res, or marriage 
relation, entitled to be enforced outside of the territorial jurisdiction 
of the court. Jb. 


13. Full faith and credit clause; effect of, as regards power of States over 
subject of marriage and divorce. 

The States at the time of the adoption of the Constitution possessed full 
power over the subject of marriage and divorce and the Constitution 
delegated no authority to the Central Government in regard thereto, 
and the destruction of the power of the States over the dissolution of 
marriage as to their own citizens cannot be brought about by the 
operation of the full faith and credit clause of the Constitution of the 
United States. Jb. 


14. Searches and seizures; scope of interdiction of Fourth Amendment. 

The search and seizure clause of the Fourth Amendment was not intended 
to interfere with the power of courts to compel the production upon a 
trial of documentary evidence through a subpena duces tecum. Hale 
v. Henkel, 43. 


15. Searches and seizures—Immunity of corporations under Fourth Amend- 
ment. 

A corporation is but an association of individuals with a distinct name and 
legal entity, and in organizing itself as a collective body it waives no 
appropriate constitutional immunities, and although it cannot refuse 
to produce its books and papers it is entitled to immunity under the 
Fourth Amendment against unreasonable searches and seizures, and 
where an examination of its books is not authorized by an act of Con- 
gress a subpena duces tecum requiring the production of practically 
all of its books and papers is as indefensible as a search warrant would 
be if couched in similar terms. Jb. 


Selj-incrimination. See Witnesses, 3, 5, 6, 7. 
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CONSTRUCTION. 


Or Grants. See Corporations, 2; 
Grants. 
Or Orprnances. See Municipal Ordinances. 
Or Sratutes. See Practice and Procedure, 2; 
Statutes, A; 
Witnesses, 2. 


CONTEMPT OF COURT. 

Validity of order of committal for contempt for failure to respond to subpena 
duces tecum; effect of objection to writ. 

Although the subpena duces tecum may be too broad in its requisition, where 
the witness has refused to answer any question, or to produce any books 
or papers, this objection would not go to the validity of the order com- 
mitting him for contempt. Hale v. Henkel, 43. 

See EvipENCcE; 
JuRIspIcTION, A 2. 


CONTRACTS. 

See BANKRUPTCY; MuNIcIPAL CoRPORATIONS, 2, 3; 
ConsTITUTIONAL Law, 2,3,4; Practice AND PROCEDURE, 4; 
INSURANCE; Statutes, A 3; 

TAXATION, 3. 


CORPORATIONS. 


1. Power of Congress over state corporations. 

Franchises of a corporation chartered by a State are, so far as they involve 
questions of interstate commerce, exercised in subordination to the 
power of Congress to regulate such commerce; and while Congress 
may not have general visitatorial power over state corporations, its 
powers in vindication of its own laws are the same as if the corporation 
had been created by an act of Congress. Hale v. Henkel, 43. 


2. Power of limited corporation to receive grant inuring to benefit of its suc- 
cessors—Construction of right granted. 

Although a corporation be organized under a charter for a limited period 
it may receive a grant inuring to the benefit of its lawful successors for 
a period beyond its corporate life, but the right granted must be con- 
strued with reference to the system of which it is a part and where that 
general system is for a limited period a single ordinance, not naming a 
specific term, will not be construed as granting a franchise in perpetuity. 
Blair v. Chicago, 400. 


3. Ultra vires acts in purchase and holding of real estate the concern of State 
where property situated—Raising of question collaterally by private per- 
sons. 

Whether a corporation having a limited and definite capacity to purchase 
and hold real estate has exceeded those limits concerns only the State 
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within whose jurisdiction the property is situated; the question cannot, 
unless the statute expressly or by necessary implication authorizes it, 
be raised collaterally by private persons. (Fritts v. Palmer, 132 U.S. 
282.) Ib. 

See CoNSTITUTIONAL Law, 2, 15; TaxaTIon, 1, 2, 3, 11; 


JURISDICTION, C 3; Wirnessgs, 5, 7, 8. 
COURTS. 
Power to look behind mere forms—lInterference against illegal exercise of gov- 
ernmental power. 


Courts may look through and behind mere forms, and interfere, whenever 
necessary, for the protection of private rights against an illegal, arbi- 
trary exercise of governmental power. West Chicago Railroad v. 
Chicago, 506. 


See APPEAL AND ERROR; PRACTICE AND PROCEDURE; 
CoNSTITUTIONAL Law, 5,14; Pusiic LANnps; 
HapBeas Corpus; REMOVAL OF CAUSES; 
JURISDICTION; TAXATION. 


CRIMINAL LAW. 


See CONSTITUTIONAL Law, 5; REMOVAL OF CAUSES; 
Haseas Corpus; WITNESSES. 


CUSTOMS DUTIES. 
Carbon sticks as manufactured articles dutiable under § 7 of Tariff Act of 1897. 
Carbon sticks from twelve to twenty inches in length and which require 
only a slight and inexpensive process to adapt them for use in electric 
lighting are manufactured articles similar in material, quality, texture 
and use to carbons for electric lighting enumerated in paragraph 98 of 
the Tariff Act of 1897, 30 Stat. 156, 205, and therefore under §7 of 
that act are subject to the same duty. United States v. Downing, 354. 


DISSEISIN. 
See CoNSTITUTIONAL Law, 10. 


DIVERSE CITIZENSHIP. 
See JURISDICTION. 


DIVORCE. 

Adultery as ground for, under law of Philippine Islands—Sufficiency of evi- 
dence to establish adultery. 

The abandonment by the husband of his wife, excluding her from his house 
and forming open and illicit relations with other women who bear him 
children, is sufficient to bring his adultery within the rule of law in the 
Philippine Islands that adultery of the husband must be accompanied 
by public scandal and disgrace to the wife in order to entitle her to a 
divorce. In this case the Court of First Instance, on uncontradicted 
evidence as to the husband’s adultery and scandal ensuing therefrom, 
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found that the wife was entitled to a divorce and that there was no 
adultery on her part; the Supreme Court of the Philippine Islands 
found that the wife had committed adultery, basing the finding on a 
letter written by her and construed to be in the nature of a confession, 


and for that reason alone reversed the judgment. On examining the 
record this court holds that such letter does not amount to a confession, 
and that there is insufficient evidence of her having committed adul- 
tery, and therefore reverses the Supreme Court of the Philippine 
Islands. De la Rama v. De la Rama, 303. 


See ConsTITUTIONAL Law, 11, 12; 
Jurispiction, A 3, 5; ; 
PRACTICE AND PROCEDURE, 5. 


DOCUMENTARY EVIDENCE. 


See CoNnstTITUTIONAL Law, 14; EvIDENCE; 
ConTEMPT OF CouRT; JURISDICTION, A 2; 
Wirnesssgs, 6, 7, 8. 


DOMICIL. 
See ConstiTuTIONAL Law, 11, 12. 


DUE PROCESS OF LAW. 


See ConstituTIONAL Law, 5, 6, 7; 
Taxation, 10, 11. 


DUTIES. 
See Customs DuTIEs. 


EQUAL PROTECTION OF LAWS. 


See CONSTITUTIONAL Law, 8; 
TaxaTION, 9, 11. 


EQUAL RIGHTS. 
See Removat or Causgs, 2, 4. 


EQUITY. 


See Jurispicrion, D 2; 
PRACTICE AND PROCEDURE, 7; 
TRADE-MARKS, 2. 


ESTOPPEL. 
See APPEAL AND Error, 4. 


EVIDENCE. 
Materiality of books of defendants in suit for violation of Anti-trust Act. 
In a suit in the Circuit Court of the United States brought by the United 
States against corporations for violations of the Anti-trust Law of July 2, 
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1890, a witness refused to answer questions or submit books to inspec- 
tion before an examiner appointed by the court on the ground of im- 
materiality, also pleading the Fifth Amendment; after the court had 
overruled the objections and directed him to answer he again refused 
and judgment in contempt was entered against him. On appeal to 
this court held, that in such an action the books of the various defend- 
ants both before and after the alleged combination, and the contracts 
between them, as well as other papers referred to in the opinion, are 
all matters of material proof, but whether material or not the testi- 
mony must be taken and exceptions can be noted by the examiner and 
the materiality of the evidence passed on by the court. Nelson v. United 
States, 92. 





See ConsTITUTIONAL Law, 14; WITNESSES; 
Divorce; Worps AND Purases, 1. 
EXEMPTIONS. 


See ConsTITUTIONAL Law, 6; 
TAXATION, 1. 


FACTS. 


See JuRIsDICTION, A 4, 5; 
PRACTICE AND PROCEDURE, 1, 3. 


FEDERAL QUESTION. 


Local or Federal nature of question. 
What facts constitute a common-law marriage in a State is purely a local, 
and not a Federal, question. Keen v. Keen, 319. 


See JURISDICTION; 
Pustuic Lanps, 2. 


FIFTH AMENDMENT. 
See WitNEssEs, 3, 5, 6. 


FOURTEENTH AMENDMENT. 


See ConsTiITuTIONAL Law, 9, 10; 
REMOVAL OF CAUSES, 4. 


FOURTH AMENDMENT. 
See CONSTITUTIONAL Law, 14, 15. 


FRANCHISES. 
See CoNnsTITUTIONAL Law, 3; GRANTS; 
CorPoRATIONS, 2; Jurispiction, D 2; 


Statutes, A 5. 


FRAUD. 
See PRacTicE AND ProcEDuRE, 5. 
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GRAND JURY. 


See CONSTITUTIONAL Law; 
WITNESSES. 


GRANTS. 

Creation of private rights in public property; necessity for plain showing in 

nt. 

One camaie private rights in public property under grants of franchises 
must show that they have been conferred in plain terms, for nothing 
passes by the grant except it be clearly stated or necessarily implied. 
Legislative grants of franchises which are in any way ambiguous as to _ . 
whether granted for a longer or a shorter period are to be construed 
strictly against the grantee. Blair v. Chicago, 400. 

See CORPORATIONS, 2; 
MounIicIPpaAL CoRPORATIONS, 1. 


HABEAS CORPUS. 

1. Review by Federal courts, on habeas corpus, of judgment of state court. 

On a trial for murder the accused admitted the killing, and after all the 
facts were presented the court charged the jury to consider all the evi- 
dence and that if the killing was premeditated to find a verdict of guilty 
in the first degree, if not, then on the admitted facts it was murder in 
the second degree. The jury found in the first degree. The highest 
court of the State held the charge was without error. Held, that on 
the record there was a valid trial by a court having jurisdiction of the 
subject matter and the person and there was no loss of jurisdiction 
over either at any time during the trial and the judgment of the state 
court could not be reviewed on habeas corpus proceedings in the Fed- 
eral courts. Valentina v. Mercer, 131. 


2. The writ of habeas corpus cannot perform the functions of a writ of error. 
(Re Nielsen, 131 U. 8. 176, distinguished.) Felts v. Murphy, 123; 
Valentina v. Mercer, 131. 


See CONSTITUTIONAL Law, 5. 


HARTER ACT. 
See MARITIME Law. 


IMMUNITY FROM PROSECUTION. 


See CoNSTITUTIONAL Law, 15; 
WITNESSES. 


INDIANS. 
See Pusiic Lanps, 3. 
INDICTMENT. 


See WITNESSES, 1. 


INJUNCTION. 
See JurispictTion, D 2. 
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INSURANCE. 

Tiability insurance; waiver, by insurer’s refusal to defend suit, of provision 
of policy against compromise by insured. 

An insurance company issued its policy insuring the assured against statu- 
tory and common-law liability for damages caused by negligence of 
insured or its employés, the insured to give immediate notice of any 
accident to the company, which agreed to defend any suit for damages 
brought against the assured, the latter not to make any settlement 
without the company’s consent, and not to bring any action under the 
policy except for loss actually paid in satisfaction of judgment after 
trial. After an accident of which notice was duly given the assured 
was sued and the company refused to defend on the ground that the 
accident was not within the risks assumed. The assured to avoid 
heavy judgments settled the suits out of court and sued the company. 
Held, that the refusal of the company to defend the suits constituted 
such a breach of the contract that it released the assured from the 
agreement not to settle the claim without its consent and amounted 
to a waiver of the condition that it was only liable for judgment ren- 
dered against the assured after trial and satisfied. Under the circum- 
stances of this case the liability of the assured to the person injured 
and the extent of the liability may be litigated in the first instance in 
the action brought by the assured against the company on the policy. 
St. Louis Beef Co. v. Casualty Co., 173. 

See Limitation or Actions. 


INTERSTATE COMMERCE. 


See CONSTITUTIONAL Law, 1; 
Corporations, 1. 


JUDGMENTS AND DECREES. 


See APPEAL AND Error, 1; 
ConsTITUTIONAL Law, 11, 12, 13. 


JUDICIAL NOTICE. 
See TAXATION, 7. 


JURISDICTION. 
A. Or THis Court. 


1. Amount in controversy. 

Plaintiff sued in the District Court of a Territory for several items and 
recovered judgment for less than amount sued for but over $5,000 with 
interest at six per cent. Defendant alone sued out writ of error from 
the Supreme Court of the Territory which disallowed $4,880 of the 
judgment including interest at six per cent. Plaintiff then appealed 
to this court and prayed for reinstatement of the District Court judg- 
ment and, when the case was reached for hearing here, assigned as 
additional error that the District Court had not allowed twenty-five 
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per cent instead of six per cent interest which would have made the 
amount disallowed exceed $5,000. Held, that as plaintiff had not com- 
plained of the District Court judgment the only matter in dispute was 
that part of the District Court judgment which was disallowed by the 
territorial Supreme Court and as that was less than $5,000 the appeal 
to this court could not under the act of March 3, 1885, 23 Stat. 443, 
be maintained. New Mezico v. Atchison, Topeka & S. F. Ry. Co., 41. 








2. Appeal from order of Circuit Court requiring witness to answer questions; 
interlocutory nature of order. 

In a suit in a Circuit Court of the United States brought by the United 
States against corporations for violations of the Anti-trust Law of 
July 2, 1890, a witness refused to answer questions or produce books 
before the examiner on the ground of immateriality, also pleading the 
privileges of the Fifth Amendment; the court overruled the objections | 
and ordered the witness to answer the questions and produce the books; | 
an appeal was taken to this court. Held, that while such an order 
might leave the witness no alternative except to obey or be punished 
for contempt it is interlocutory in the principal suit and not a final 
order, nor does it constitute a practically independent proceeding 
amounting to a final judgment, and an appeal will not lie therefrom 
to this court. If the witness refuses to obey and the court goes further 
and punishes him for contempt there is a right of review, and this is 
adequate for his protection without unduly impeding the process of 
the case. Alexander v. United States, 117. 


3. Appeals from territorial courts in divorce proceedings. 

The general rule that courts of the United States have no jurisdiction upon 
the subject of divorce or for allowance of alimony, because diversity 
of citizenship does not exist and no pecuniary value is involved, has 
no application to territorial courts or to the appellate jurisdiction of 
this court over those courts. De la Rama v. De la Rama, 303. 


4. Appeals from territorial courts; scope of review on appeal from Philippine 
Islands. 

The Territorial Practice Act of April 7, 1874, 18 Stat. 27, under which the 
jurisdiction of this court does not extend to reéxamining the facts but 
is limited to determining whether the findings support the judgment 
and to reviewing errors to admission or rejection of testimony on 
exceptions duly taken, has no application to appeals from the Philip- 
pine Islands. Jb. 


5. Appeal from Supreme Court of Philippine Islands; scope of review where 
jurisdiction based on amount involved. 

Under § 10 of the act of July 1, 1902, 32 Stat. 691, appeals are allowed from 
judgments of the Supreme Court of the Philippine Islands where the 
amount exceeds $25,000, in the same manner as for judgments of the 
Circuit Courts of the United States, and such appeals extend to an ex- 

amination of the facts as well as the law, and where alimony or separa- 

















tion of conjugal property has been awarded by the decree of divorce 
amounting to over $25,000 and this court takes jurisdiction of the 
appeal by reason of the amount involved it may, if necessary to deter- 
mine whether the decree was right in that respect, pass upon the 
sufficiency of the testimony authorizing or refusing the divorce. /b. 


6. Appeals from Philippine Islands; nature of jurisdictional amount. 

For the purposes of the jurisdiction of this court it makes no difference 
whether the amount claimed by the wife in a suit for divorce in the 
Philippine Islands be termed alimony or her share of community 
property. Ib. 


7. Appeals from Philippine Islands—Amount in controversy; power of court 
to create exception. 

Under § 10 of the Philippine Island Act of 1902 appeals are allowed in all 
cases where the amount in controversy exceeds $25,000 and this court 
has no power to create an exception not made in the statute; it would 
be judicial legislation. Jb. 


8. Direct appeal from Circuit Court—Involution of Federal question. 

In a suit in the Circuit Court of the United States brought by the United 
States against corporations for violations of the Anti-trust Law of 
July 2, 1890, a witness refused to answer questions or submit books 
to inspection before an examiner appointed by the court on the ground 
of immateriality, also pleading the Fifth Amendment; after the court 
had overruled the objections and directed him to answer he again re- 
fused and judgment in contempt was entered against him. On appeal 
to this court held, that questions under the Constitution of the United 
States were involved and this court has jurisdiction of an appeal direct 
from the Circuit Court. Nelson v. United States, 92. 


9. Disposition of Federal question in case on denial of right of removal from 
state to Federal court. 

Where this court holds that a case cannot be removed under § 641 from 
the state court into the Circuit Court it will not pass upon the merits of 
any Federal question which may arise in the case. Kentucky v. Powers, 
1. 


10. Review of decision of state court denying Federal right claimed during trial. 

Although a case may not be one on plaintiff's statement of which the Cir- 
cuit Court has jurisdiction as arising under the Constitution and laws 
of the United States, if the case is brought in the state court questions 
of a Federal nature may arise during the trial, and the party who 
specially sets up a Federal right which is denied may have the same 
reviewed by this court by writ of error under § 709, Rev. Stat. Joy 
v. St. Louis, 332. 


11. Review of judgment of state court rejecting, by its necessary operation, a 
claim based on constitutional right specially set up. 
Although the judgment of the state court rests partly on grounds of local 
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or general law, and although the opinion may not expressly refer to the 
Constitution of the United States, if by its necessary operation the 
judgment rejects a claim, based on a constitutional right specially set 
up in the answer, that the relief prayed cannot, in any view of the case, 
be granted consistently with the contract or due process clauses of the 
Constitution, this court has jurisdiction to review under § 709, Rev. Stat. / 
West Chicago Railroad v. Chicago, 506. 








12. Sufficiency of raising of Federal question in state court. 

Where the only assignment of error does not involve any Federal question 
the mere statement in the motion for new trial that the judgment 
deprives plaintiff in error of his property without due process of law, 
denies him equal] protection of the laws, and is contrary to the Four- 
teenth Amendment, without any allegation as to why the judgment 
has this effect, no notice of which is taken by the state court in denying 
the motion, does not properly raise a Federal question so as to give this 
court jurisdiction to review under § 709, Rev. Stat., even though the 
writ be allowed by the presiding judge of the state court. Keen v. 
Keen, 319. : 


PRES state aie Ane 0 en ca 


13. To revise decision of state court as to whether local law complied with. 

If the state constitution and laws in regard to selection of jurors, as con- 
strued by the state court, are consistent with the Fourteenth Amend- 
ment, this court can go no further, and will not revise the decision of 
the state court as to whether the local law has been complied with. 
Rawlins v. Georgia, 638. 


14. Writ of error where Federal question raised by pleading and necessarily 

involved in decision. : 
Where the Federal question is distinctly set up in the bill, and insisted on 

at every stage, and the state court could not have decided as it did 

without overruling-the claim, this court has jurisdiction to review the 

judgment on writ of error. Otis Co. v. Ludlow Co., 140. 





15. Writ of error to inferior court of State, being the highest court in which 

| decision of Federal question may be had—Review of judgment of trial 
court. , 

Where the highest court of the State has declared that the action of the 
trial court in refusing to quash the indictment or the panel of petit 
jurors cannot under the laws of the State be reviewed by any appellate 
court, although the motion to quash was based on Federal grounds, 
then after the highest appellate court of the State has disposed of the 
matters of which it may take cognizance, a writ of error will run from 
this court to the highest court in the State in which the decision of the 
Federal question may be had; and upon such writ of error this court 
can review the judgment of the trial court, and will exercise such juris- 
diction as may be necessary to vindicate any Federal right, privilege 
or immunity specially set up and denied. Kentucky v. Powers, 1. 

See REMOVAL OF CAUSEs, 2. 
VOL. ccI—43 
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B. Or Crrcurr Court or APPEALS. 
See AprpeaL AND Error, 1 


C. Or Crrcurr Court. 

1. Raising Federal question; sufficiency of assertion in plaintiff's pleading 
that defense raises question. 

Where diversity of citizenship does not exist, plaintiff cannot make out a 
case as arising under the Constitution and laws of the United States 
so as to give the Circuit Court jurisdiction, unless it necessarily appears 
by his complaint in stating his own claim, and it cannot be made to 
appear by an assertion in plaintiff’s pleading, that the defense raises 
a Federal question. Joy v. St. Louis, 332. 


2. Sufficiency of involution of Federal question. 

The mere fact that plaintiff's title comes from a patent or under an act 
of Congress does not necessarily involve a Federal question; there must 
be an actual dispute as to the construction of the patent or act. Jb. 


3. Diversity of citizenship—Jurisdiction of suit on note by indorsee where 
corporation maker and its treasurer as payee and indorser are residents 
of same State. 

Where notes are made by a corporation payable to the order of its own 
treasurer, a citizen of the same State, as a matter of convenience and 
custom, and indorsed and delivered by him to a bona fide holder who, 
a citizen of a different State, furnishes the money represented by the 
note directly to the corporation, the treasurer is not in fact an assignee 
of the note within the meaning of the act of August 13, 1888, 25 Stat. 
433, and suit may be brought by such holder in the Circuit Court of 
the United States having jurisdiction of the parties, notwithstanding 
such diversity does not exist as to the treasurer first indorsing the note. 
(Falk v. Moebs, 127 U. 8. 597; Holmes v. Goldsmith, 147 U. 8. 150.) 
Blair v. Chicago, 400. 


4. Of suit in nature of creditor’s bill to enforce liability of stockholder of national 
bank—Finality of decree of Circuit Court of Appeals. 

Where a national bank has gone into liquidation under § 5220, Rev. Stat., 
and one holding its notes seeks to enforce the additional liability im- 
posed by § 5151, Rev. Stat., against a stockholder by a suit in the 
nature of a creditor's bill on behalf of himself and all other creditors, 
a case is presented under the laws of the United States giving the 
Circuit Court jurisdiction independently of diverse citizenship, and 
the decree of the Circuit Court of Appeals is not final but an appeal 
therefrom will lie to this court. It is not necessary in order to main- _ 
tain such a suit that the creditor should first obtain 2073 on the — 
note. Wyman v. Wallace, 230. 


See -Pusiic Lanps, 2. 
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D. Or Freprerat Courts GENERALLY. 


1. To pass upon confiict between state statute and state constitution prior to 
determination by state tribunals. 

A state statute may be unconstitutional because conflicting with the con- 
stitution of the State or with that of the United States, but all objec- 
tions to its validity whether state or Federal may be presented in a 
single suit and call for consideration and determination; and as a 
Federal court has the jurisdiction it may be its duty, when the question 
is properly presented, to pass upon an alleged conflict between a state 
statute and the state constitution even before the question has been 
considered by the state triburals. It will however be reluctant to do 
so especially when the statute is one affecting public revenues of the 
State. Michigan Central Railroad v. Powers, 245. 


2. Maintenance of bill by receiver to protect jurisdiction and right of court to 
administer property. 

Where, as in this case, the attitude and claims of the municipality cast a 
cloud upon the title to property consisting largely of franchises in the 
hands of receivers and to be administered under orders of the court, 
the receivers may, with the authority of the court, proceed by ancillary 
bill to protect the jurisdiction and right to administer the property, 
and to determine the validity of claims of parties which cast a cloud 
upon such franchises and in such a case it is proper to grant an in- 
junction until the rights of the parties can be determined. Blair v. 
Chicago, 400. 


3. Materiality of motive of litigant. 

Where there is a proper cause of action and diverse citizenship, jurisdiction 
of the Federal courts exists, and the motive of the creditor who desires 
to litigate in that forum is immaterial, and does not affect the juris- 
diction; nor is such jurisdiction if it actually exists, affected by the 
fact that a receivership was in view when judgments were entered. 
(South Dakota v. North Carolina, 192 U. 8. 286). Ib. 

See ConsTiITUTIONAL Law, 5; Pusuic Lanps, 1; 
Haseas Corpvs, 1; REMOVAL OF CAUSES; 
JURISDICTION, A 3; TRADE-MARKS, 2. 


E. Or Strate Courts. 


See ConstiTuTIONAL Law, 5, 11; 
Corporations, 3; 
Habeas Corpus, 1. 


JURY. 
Exclusion of persons liable to jury duty as ground for challenge to array. 
Even when persons liable to jury duty under the state laws are excluded 
it is no ground for challenge to the array, if a sufficient number of unex- 
ceptionable persons are present. Rawlins v. Georgia, 638. 
See CoNSTITUTIONAL Law, 6. 
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LACHES. 
See PRacTICcE AND PROCEDURE, 5. 


LAND DEPARTMENT. 
See Pusiic Lanps, 4. 


LEGISLATION. 
Effect on legislation of possibility of misconduct on part of officials. 
While there is always a possibility of misconduct on the part of officials, 
legislation may proceed on the assumption of their properly discharg- 
ing their duties. Michigan Central R. R. Co. v. Powers, 245. 
See ConsTITUTIONAL Law, 8; 
TAXATION, 5. 


LIENS. 


See BANKRUPTCY; 
MortTGAGE AND Deep or Trust. 


LIMITATION OF ACTIONS. 

Limitation of personal actions in Porto Rico. 

Royal Insurance Co. v. Miller, 199 U. S. 353, followed to effect that, in 
the absence of express legislation affecting Porto Rico, the law prior 
to the extension of the Civil Code thereto in 1889 concerning limita- 
tions of personal actions, is that generally prevailing under Spanish 
law and in these cases on insurance policies, the loss under which had 
occurred prior to 1889, the twenty-year term applied and not the 
fifteen-year term applicable under the Civil Code after its extension 
to Porto Rico. Amadeo v. Northern Assurance Co., 194. 


See ConsTITUTIONAL Law, 10. 


LOCAL LAW. 


Florida. Married women (see National Banks, 1). Christopher v. Norvell, 
216. 

Illinois. Municipal corporations; control of streets (see Municipal Corpo- 
rations, 4). Blair v. Chicago, 400. Street railways (see Chicago 
Traction Cases). Ib. 

Massachusetts. Mill Act (see Practice and Procedure, 7). Otis Co. v. 
Ludlow Co. 140. 

Michigan. Act No. 173, Laws of 1901, Taxation (see Taxation, 11). Michi- 
gan Central Railroad v. Powers, 245. 

New York. Sale of adulterated milk, Laws of 1893, chap. 338 (see Con- 
stitutional Law, 8). St. John v. New York, 633. 

Ohio. Conditional sales (see Bankruptcy). York Manufacturing Co. v. 
Cassell, 344. 

Philippine Islands. See Divorce. . 
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Porto Rico. Limitation of actions (see Limitation of Actions). Amadeo 
v. Northern Assurance Co., 194. 
Texas. Rev. Stat. Texas, articles 4497-5000 (see Constitutional Law, 1). 
Houston & Tex. Cent. Railroad v. Mayes, 321. 
See Pusiic Lanps, 2. 


MANDAMUS. 
See APPEAL AND Error, 1. 


MARITIME LAW. 

Burden of proof as to seaworthiness of vessel—Harter act. 

The relief afforded by § 3 of the Harter act, 27 Stat. 445, to shipowners 
is purely statutory and in order for a shipowner to avail of the exemp- 
tions from liability for errors of management or navigation the burden 
is on him to prove affirmatively, in all cases, and not only in those where 
there is conflicting testimony, that the vessel was seaworthy at the 
beginning of the voyage or that due diligence had been used to make 
her so. The discharge of the duty of the shipowner in this respect is 
not left in the absence of proof to any presumption. The Wildcrojt, 378. 


MARRIED WOMEN. 
See NaTIONAL Banks, 1. 


MARRIAGE AND DIVORCE... 


See CoNSTITUTIONAL Law, 11, 12, 13; FEDERAL QUESTION; 
Drvorceg; PRACTICE AND PROCEDURE, 5. 


MINERAL LANDS. 
See Pusuic Lanps, 4. 


MISTAKE. 
See MuNICcIPAL ORDINANCES. 


MORTGAGE AND DEED OF TRUST. 


Effect of mortgage as lien on machinery subsequently placed on the land. 

A mortgage containing no clause covering after-acquired property is not 
a lien on machinery placed on the land after the execution of the mort- 
gage, and the title to which is reserved in the vendor until payment 
therefor. York Manufacturing Co. v. Cassell, 344. 


MUNICIPAL CORPORATIONS. 

1. Power to grant right to obstruct navigable stream—Right of owner of soil 
under bed of stream as to use. 

In a navigable stream the public right is paramount, and the owner of the 
soil under the bed can only use it so far as consistent with the public 
right; and a municipality, through which a navigable stream flows, 
cannot grant a right to obstruct the navigation thereof nor bind itself 
to permit the continuance of an obstruction, and this rule is not affected 
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by the fact that the person claiming a right to continue such an obstruc- 
tion is the owner in fee of the bed of the stream. West Chicago Railroad 
v. Chicago, 506. 


2. Grant by municipality constituting contract within impairment clause of 
Constitution— Power to compel grantee to remove obstruction to navigation. 

A municipal ordinance giving permission to a street railroad company to 
construct a tunnel under a navigable stream, the law of the State pro- 
viding that railways shall not be constructed so as to interrupt the navi- 
gation of any water in the State, does not amount to a contract under 
the contract clause of the Constitution, so that the city could not subse- 
quently require the company to lower the tunnel so as not to interfere 
with the increased demands of navigation; nor, in the absence of any 
provision to that effect, would it be construed as containing an implied 
covenant that the municipality would bear the expense of such altera- 
tions required by subsequent ordinances. I[b. 


3. Duty of protecting unobstructed navigation of rivers under its jurisdiction. 

A municipality is under the duty of protecting the unobstructed naviga- 
tion of navigable rivers under its jurisdiction; and it cannot be ex- 
empted therefrom by making agreements in regard thereto. Ib. 


4. Title and control over streets under Illinois law—Legitimate use of street- 
Under the law of Illinois municipal corporations have a fee simple in, and 
exclusive control over, the streets, and the municipal authorities may 
do anything with, or allow any use of, the streets not incompatible 
with the ends for which streets are established, and it is a legitimate 
use of a street to allow a street railroad track to be laid down in it. 
Blair v. Chicago, 400. 
See CONSTITUTIONAL Law, 4, 7; 
JURISDICTION, D 2; 
Statutes, A 2, 5. 


MUNICIPAL ORDINANCES. 

Construction—Effect of mistake in one ordinance in construction of others 
dealing with same subject. 

In construing municipal ordinances dealing with important matters such 
as extensions of street railway franchises it may reasonably be presumed 
that no provision escaped attention or was misunderstood; and, while 
a mistake might occur in one ordinance, it will not be supposed that the 
mistake occurred in four ordinances dealing with the same subject. 
Cleveland v. Cleveland Electric Ry., 529. 

See ConsTITUTIONAL Law, 3, 4; 
MounicipaL CORPORATIONS. 


NATIONAL BANKS. 
1. Liability of shareholders; exemption from liability by state statute. 
Although in a limited sense there is an element of contract in becoming a 
shareholder of a national bank, the liability for debts of the institution 
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is not contractual but is based on the provisions to that effect in the 
national banking law. The Government creating the bank has pre- 
scribed the terms upon which ownership of its shares can be acquired, 
and only those are exempted from liability who are specially described 
in the statute; nor can any shareholders be exempted from such lia- 
bility by a state statute. Under § 5151, Rev. Stat., a married woman 
residing in Florida, who has inherited stock in a national bank, which 
has been transferred to her and on which she has received and accepted 
dividends, is subject to a personal judgment for an assessment of the 
comptroller, notwithstanding that under the laws of Florida a married 
woman cannot enter into a contract. Nothing in the law of Florida 
incapacitates a married woman in that State from becoming the owner, 
by bequest or otherwise, of stock in a national bank. How and from 
what property such a judgment shall be satisfied not involved or de- 
cided in this action. Christopher v. Norvell, 216. 


2. Power to borrow money and give time obligations therefor—Liability of 
stockholders. 

A national bank finding itself embarrassed though possessed of a large 
amount of assets apparently in excess of its obligations is not pro- 
hibited by the national banking act from borrowing, and it has the 
power to borrow, money to meet pressing demands, which it has not 
the cash to meet, and to give its time obligations therefor, secured by 
all of its assets; and if it subsequently goes into liquidation, and the 
collateral is insufficient to meet the obligations, the stockholders, both 
assenting and non-assenting to the liquidation are subject to the addi- 
tional liability to the extent imposed by § 5151, Rev. Stat., and the 
holder of the notes can enforce the same by creditor’s bill. Wyman 
v. Wallace, 230. 

See JurispicTion, C 4. 


NAVIGABLE WATERS. 


See ConsTITUTIONAL Law, 7; 
MonicrpaL CorPorATIons, 1, 2, 3. 


OBSTRUCTIONS. 


See ConsTITUTIONAL Law, 7; 
MunIciPpaL CoRPORATIONS, 1, 2. 


ORDINANCES. 


See ConsTITUTIONAL Law, 3, 4; 
MunicipaL CORPORATIONS, 2; 
MuniciPaAL ORDINANCES. 


PARDONS. 
See REMOVAL oF Causgs, 3. 
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PARTIES. 


See APPEAL AND Error, 3, 4; 
Pusuic Lanps, 4. 


PATENTS FOR LAND. 


See JuRIspDICTION, C 2; 
Pusiic Lanps. 


PHILIPPINE ISLANDS. 


See Divorce. 
JurispicTion, A 4, 5. 


PLEADING. 
See Jurispicrion, C 1; D 2. 


POLICE POWER. 
See CONSTITUTIONAL Law, 1. 


POWERS OF CONGRESS. 
See CORPORATIONS, 1. 


PRACTICE AND PROCEDURE. 
1. Acceptance by Federal Supreme Court of trial court’s findings of fact. 
This court generally accepts the findings of a trial court upon a question 
of fact when the evidence is conflicting; and so held in this case as to 
a charge of systematic under-valuation which the trial court found 
against. Michigan Central Railroad v. Powers, 245. 


2. Following state court’s construction of state statute. 
If a state statute, as construed by the state court, is constitutional, this 
court follows that construction. Soper v. Lawrence Brothers, 359. 


3. Following findings of fact concurred in by District Court and Circuit Court 
of Appeals. 

Findings of fact by both the District Court and the Circuit Court of Ap- 
peals as to seaworthiness of a vessel at, and due diligence used prior to, 
the commencement of the voyage will not ordinarily be disturbed by 
this court and so held in this case. The Wildcrojt, 378. 


4. Effect in this court of decisions of state court, in determining existence of 
contract made by legislative action. 

Although decisions of the highest court of a State are not binding on this 
court in determining whether a contract was made by legislative action 
of that State which is entitled to protection under the impairment of 
obligation clause of the Federal Constitution, it will consider decisions 
of that court on the point in questidn. Blair v. Chicago, 400. 
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5. Effect on this court of questions concerning fraud in contracting marriage 
and laches in bringing action for divorce. 

Questions concerning alleged fraud in contracting a marriage and laches 
on the part of one of the parties in bringing an action for divorce are 
matters solely of state cognizance and may not even be allowed to in- 
directly influence this court in determining the Federal question which 
is involved. Haddock v. Haddock, 562. 


6. Consideration of claim not raised below. 

This court will not consider a claim which was not set up in the bill or in 
the court below, nor suggested until after the argument in this court. 
Rodriguez v. Vivoni, 371. 


7. Dismissal without prejudice or retention of bill pending decision of state 
court. 

Under the Massachusetts Mill Act the right of the lower owner only be- 
comes complete when the land is flowed, and then it is only a right to 
maintain a dam subject to paying the upper owners for harm actually 
done, in pursuance of the terms of the act. In a suit at equity brought 
by the upper owner to restrain the lower owner from building a dam, 
the state court having declared generally that the Mill Act is valid, but 
not having definitely expressed itself as to its constitutionality, and as 
the opinion of this court may depend upon the interpretation of the 
act by the state court, held, that the bill should be dismissed without 
prejudice, or retained until plaintiff’s rights have been determined 
in an action for damages under the statute pending in the state court. 
Otis Co. v. Ludlow Co., 140. 


See APPEAL AND ERROR; JURISDICTION; 
CONSTITUTIONAL Law; TAXATION, 3, 7; 
WIrtNEssEs, 1. 
PROCESS. 


See ConstiTuTIoNaL Law, 11. 


PRODUCTION OF BOOKS. 


See ConsTITUTIONAL Law, 14; ConTemPT oF Court ; 
JURISDICTION, A 2; EvIpENCE ; WITNESSES. 


PROMISSORY NOTES. 
See Jurispiction, C 3. 


PUBLIC GRANTS. 
See GRANTS. 


PUBLIC LANDS. 
1. Construction of Government grants—Determination by State of incidents 
attached to ownership of property bordering on navigable stream. 
While the Federal court construes Government grants without reference 
to the construction adopted by the States for their grants, the incidents 
attached to ownership of property conveyed by the United States 











682 INDEX. 


bordering on a navigable stream are to be determined by the State 
in which it is situated subject to the limitation that its rules do not 
impair the efficacy of the grant or its use by the grantee. Joy v. 
St. Louis, 332. 


2. Title to accretions; nature of question as one of local or Federal law. 

Whether land contained in an original patent reached to a river under 
the distances called for is a question of fact, and whether the patentee 
is entitled to accretion is a question of local and not Federal law, and 
ejectment for the land made by accretion cannot, where diversity of 
citizenship does not exist, be maintained in the Circuit Court as a case 
arising under the law of the United States. Jb. 


3. Indian reservations; effect of Wisconsin enabling act as grant of sections 
within, for school purposes. 

The provisions in the enabling act of August 6, 1846, authorizing the people 
of the then Territory of Wisconsin to form a state government, and by 
which section 16 in every township of the public lands, in that Terri- 
tory, not sold or otherwise disposed of was granted to the State for the 
use of schools, did not operate to vest in the State section 16 of town- 
ships within the La Pointe or Bad River and the Flambeau Indian 
Reservations from which the Indians have never been required to 
remove; and this notwithstanding by the provisions in treaties exe- 
cuted prior to 1846 the Indians occupying them ceded those lands to 
the United States only retaining the privileges of occupancy thereof 
until required to remove therefrom by the President of the United 
States, and that after 1846 the same lands were included in the reserva- 
tions as they now exist. United States v. Thomas, 151 U. 8S. 557, 
followed, as determinative of this case (although it did not have refer- 
ence to the particular Reservation involved in this case). It was held 
that the court will not, at this time and at the instance of the State, 
interfere with the administration by the Interior Department of the 
lands in question for the benefit of the Indians for whom the Reserva- 
tion was established. Wisconsin v. Hitchcock, 202. 


4. Parties ii adverse proceedings—Restoration of land to public domain— 
Collateral attack of rulings of Land Department—Final certificate as 
equivalent of patent. 

The Land Department refused to issue a patent on a mining lode location 
for which the local office had issued final certificate on the ground that 
the entry embraced two tracts separated by a placer claim; but gave 
the applicant the privilege for a definite period of electing which tract 
he would take, the entry to be cancelled on one of the tracts specified 
unless he meanwhile appealed or made his election. Within the period 
he waived his appeal and elected to take the other tract. Subsequently 
the Land Department entered a formal order cancelling the entry as to 
the tract abandoned. Meanwhile three entries were made of the aban- 
doned tract. The first immediately after the Land Department had 
refused the patent; the second immediately after the election and 
relinquishment was made; and the third immediately after the final 
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order of cancellation was entered. In consolidated adverse proceed- 
ings between these three entrymen, held, that: 

(a) In adverse proceedings each party is practically a plaintiff and must 
show his title. 

(0) The order refusing to grant the patent did not of itself restore the land 
to the public domain during the period of election, but the relinquish- 
ment of the original entryman to the abandoned tract operated to do 
so eo instanti, and the formal order of cancellation merely recorded a 
preéxisting fact, and the rights of the party entering the land im- 
mediately after the relinquishment were superior to those of the other 
entryman. 

(c) Rulings of the Land Department as to land covered by a location can- 
not be challenged collaterally in separate proceedings and the principle 
of freedom from collateral attack is equally applicable in cases of final 
entry as in those where patent has issued. 

(d) A final certificate issued after submission of final proof and payment 
of purchase price is for many purposes equivalent to a patent. Brown 
v. Gurney, 184. 


PUBLIC OFFICERS. 
See Civiz SERVICE; 
LEGISLATION; 

Sratutss, A 5. 


RAILROADS. 
See ConsTITUTIONAL Law, 1, 2, 3, MUNICIPAL ORDINANCES; 
4,7; Statutes, A 2, 3, 5; 
MounicrpaL CorPoRATIONs, 2,4; TAxXaTION, 11. 


RECEIVERS. 
See Jurispiction, D 2, 3. 


REMEDIES. 
See REMOVAL OF CAUSES, 2. 


REMOVAL OF CAUSES. 

1. Jurisdiction of subordinate judicial tribunals dependent upon act of Con- 
gress. 

Subordinate judicial tribunals of the United States can exercise only such 
jurisdiction as may be authorized by acts of Congress and whatever 
the nature of a civil suit or criminal proceeding in a state court it 
cannot be removed to the Federal court unless warrant therefor be 
found in some act of Congress. Kentucky v. Powers, 1 


2. Right of removal where discrimination against accused due to illegal or 
corrupt acts of administrative officers unauthorized by constitution or 
laws of State. 

Under §§ 641, 642, Rev. Stat., there is no right of removal into the Circuit 
Court of the trial of a person indicted under the state law where the 








684 INDEX. 





alleged discrimination against the accused in respect to his equal rights, 
is due merely to illegal or corrupt acts of administrative officers un- 
authorized by the constitution or laws of the State as interpreted by 
its highest court. The remedy for wrongs of that character is in the 
state court, and ultimately in this court by writ of error to protect 
any right secured or granted to the accused by the Constitution or 
laws of the United States which has been denied to him in the highest 
court of the State in which the decision in respect to that right can be 
had. Jb. 


3. Refusal of state courts on previous trials to recognize alleged pardon by 
acting governor as ground for removal. 

The fact that the courts of the State have on previous trials refused to 
recognize the validity of an alleged pardon given to the accused by the 
acting Governor of the State does not make a case under § 641, Rev. 
Stat., for the removal of the prosecution from the state court into the 


Circuit Court. Jb. 


4. Application of section 641, Rev. Stat. 

While the prior decisions of this court determining the scope of § 641, 
Rev. Stat., had reference to discrimination against negroes because of 
their race, the rules announced equally apply where it exists as to the 
white race; § 641 as well as the Fourteenth Amendment is for the 
benefit of all of either race whose cases are embraced by its provisions 
and not alone for the benefit of the African race. Jb. 


REMOVAL FROM OFFICE. 
See Crvit SERVICE. 


REPEAL. 
See Statutes, A 3. 


RIPARIAN RIGHTS. 
See MunicipaL Corporations, 1; 
PRACTICE AND PROCEDURE, 7. 


SCHOOL LANDS. 
See Pusiic Lanps, 3. 


SEARCHES AND SEIZURES. 
See ConsTITUTIONAL Law, 14, 15. 


SELF-INCRIMINATION. 
See Witnesses, 3, 7. 


SERVICE OF PROCESS. 
See ConstiTuTIONAL Law, 11. 
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SHIPPING. 
See Maritime Law. 
STATES. 

See ConstiTuTIONAL Law, 1, 6,8,10,11,13; | Pusiic Lanps, 1; 
CoRPORATIONS, 3; TAXATION; 
Loca Law. 

STATUTES. 


A. CONSTRUCTION OF. 


1. Title; effect of generality of title on validity of statute under constitutional 
restriction as to subjects. 

The generality of the title of a state statute does not invalidate it under a 
provision of the constitution of the State that private and local laws 
shall only embrace one subject which shall be expressed in the title, 
so long as the title is comprehensive enough to reasonably include 
within the general subject or the subordinate branches thereof, the 
several objects which the statute seeks to effect, and does not cover 
legislation incongruous in itself and which by no fair intendment can 
be included as having any necessary and proper connection. (Mont- 
clair v. Ramsdell, 107 U. 8. 147.) Blair v. Chicago, 400. 


2. Title; expression of object in; effect of declaration as to character of rail- 
ways concerned, on exercise of power of city in such manner as to au- 
thorize use of other motive power. 

A declaration in the title of state statutes that they concern horse railways, 
where it is apparent that these terms were intended to indicate street 
railways as distinguished from steam railways, will not, because of a 
constitutional provision that the object of the statute must be ex- 
pressed in the title, prevent the city from exercising its powers under 
the statute in such manner as to authorize the use of other power such 
as cable or electricity. Jb. 


3. Repeal; effect as to ratification of contracts existing when statutes passed. 

The repeal of a state statute authorizing every street railway to be operated 
by such animal, electric or other power as the municipal authorities 
may have granted would not destroy its effect to ratify contracts in 
existence when it was passed. Ib. 


4. Reading of statute amended. 
As a rule of construction a statute amended is to be understood in the same 
sense exactly as if it had read from the beginning as it does amended. Ib. 


5. Effect of abolition of office, the consent of whose incumbent is necessary 
under a statute to authorize extension of street railway—Effect of subse- 
quent act limiting life of franchises. 

Where a state statute requires the consent of a municipal officer to au- 
thorize the extension of a street railway the abolition of that office 
does not authorize the extension without any official consent; and 
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where the consent of municipal authorities is required for franchises 
relating to special localities by a statute, and subsequently a general 
act limits the time for which any such franchise can be granted in any 
city or village, the consent given will be presumed, in the absence of 
any period specified not to be in perpetuity, but for the period as so 
limited. Jb. 
See Jurispicrion, D 1; 

MouniciPaL ORDINANCES ; 

PRACTICE AND PRocEDURE, 2; 

Witnesses, 2. 


B. ENACTMENT OF. 
See LEGISLATION. 


C. Or THe UNITED STATEs. 
See Acts or CONGRESS. 


D. Or THE STATES AND TERRITORIES. 
See Loca, Law 


STATUTE OF LIMITATIONS. 


See ConstTITUTIONAL Law, 10; 
LimITaTION OF ACTIONS. 


STOCKHOLDERS. 


See JurispictTion, C 4; 
NATIONAL BANKS; 
TAXATION, 2. 


STREET RAILWAYS. 


See CONSTITUTIONAL Law, 3, 4, 7; MUNICIPAL ORDINANCES; 
MunicipaL Corporations, 2, 4; Sratutes, A 2, 3, 5. 


STREETS AND HIGHWAYS. 
See MuNIcIPAL CORPORATIONS, 4. 


SUBPC(ENA DUCES TECUM. 


See CoNSTITUTIONAL Law, 14, 15; 
Contempt or Court. 


TARIFF. 
See Customs DuTIEs. 


TAXATION. 


1. Effect of reorganization of railroad company on exemption from tazation. 
Where a railroad company is reorganized under a special act of the legis- 
lature but no new corporation is chartered a statutory exemption from 
taxation is not destroyed. Powers v. Detroit & Grand Haven Ry., 543. 
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2. Nature of tax imposed by special statute on capital stock of particular cor- 
poration in lieu of other taxes. 

An annual tax of one per cent imposed by a special statute on the capital 
stock of a particular corporation to be paid in lieu of all other taxes 
except for penalties imposed thereupon and prescribed to be estimated 
each year on the last annual report of the corporation, held, under the 
circumstances of this case, to be a tax upon the property of the corpo- 
ration, and not a tax upon the shares of stock held by the stockholders. 
Ib. 


3. Power of State to make valid contract with corporation as to taxation— 
Application of rule as to binding effect of state court’s construction of 
state statutes. 

A State may, through its legislature, make a valid contract as to taxation 
with a corporation which the latter can enforce; and this court is not, 
under the rule generally applicable as to the binding effect of decisions 
of the Supreme Court of the State construing its statutes, concluded 
by the decisions of that court as to whether such a contract exists, 
the extent of its terms, and whether any subsequent law has impaired 
its obligation. But where the Supreme Court of the State sustains the 
validity of the statute from which a contract is claimed, this court 
follows that decision and determines what the contract is. Ib. 


4. State taxation; National supervision. 

There is no general supervision by the Nation over state taxation, in regard 
to which the State has, generally speaking, the freedom of a sovereign 
both as to objects and methods. Michigan Central Railroad v. Powers, 
245. 


5. Legislative exercise of function as to determination of rate. 

Where a legislature enacts a specific rule for fixing a rate of taxation, by 
which rule the rate is mathematically deduced from facts and events 
occurring within the year, and created without reference to the matter 
of that rate, there is no abdication of the legislative function, but on 
the contrary there is a direct legislative determination of that rate. Ib. 


6. Power of State as to creation of taxing districts. 

Unless there is some specific provisions in the state constitution compelling 
other action a State may treat its entire territory as composing but a 
single taxing district, and deal with all property as within the district 
and subject it to taxation accordingly. Jb. 


7. Taxing districts; judicial notice as to railroads. 

This court may in a case of this nature take judicial notice of the fact that 
the State of Michigan is traversed in almost every direction by rail- 
roads and that the county in which there are no railroads, if any there 
be, is an exception. Jb. 


8. Uniformity of tar—Classification for taxation. 
A legislature is not bound to impose the same rate of tax upon one class of 














688 INDEX. 


property that it does upon another; it is sufficient if all of the same 
class are subjected to the same rate and the tax is administered im- 
partially upon them. Jb. 


9. Classification for taxation—A pplication of proceeds. 

Nothing in the Federal Constitution prevents a State from separating a 
particular class of property and subjecting it to assessment and taxa- 
tion in a mode and by a rate different from that imposed on other 
property and applying the proceeds to state rather than local pur- 
poses. Ib. 


10. Sufficiency of hearing afforded interested persons to constitute due process 
of law. 

One hearing is sufficient to constitute due process and a state statute giv- 
ing a state assessing ‘board power to correct valuations, naming time 
and place at which any person interested may be heard, does not de- 
prive the persons assessed of their property without due process of 
law because those parties do not have further opportunities to be heard 
by a court or the legislature. Jb. 


11. Constitutionality of Michigan act for taxation of railroad and corporate 
property. 

Act No. 173, Michigan Laws of 1901, imposing upon railroad and corporate 
property the average rate of tax upon other property subject to ad 
valorem taxes, applying the proceeds to state purposes, and providing 
for ascertaining the rate by mathematical computations by the state 
board of assessors based upon reports from the local assessors, does 
not conflict with the constitution of the State or with that of the United 
States. Jb. 

See CONSTITUTIONAL Law, 2. 


TERRITORIAL COURTS. 
See Jurispiction, A 3, 4. 


TITLE. 


See BANKRUPTCY; Pustuic Lanps, 2; 
MounicipaL CoRPORATIONS, 4; Statutes, A 1, 2. 


TRADE-MARKS. 

1. Definiteness—Color as essential feature. 

A trade-mark for wire rope of a red or other distinctively colored streak 
applied to or woven in the rope is too wide and too indefinite. Where 
color is made the essential feature of a trade-mark it must be so defined 
or connected with some symbol or design that other manufacturers 
may know what they can safely do. A trade-mark not limited to a 
particular color must stand or fall in its entirety and if the description 
is too broad it cannot be sustained by proof that only a particular color 
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is used. Quere, whether mere color not impressed in a particular. 
design can constitute a valid trade-mark. Leschen Rope Co. v. Broderick, 
166. 


2. Jurisdiction of Federal court of equity action for infringement. 

In an equity action between citizens of the same State for infringement 
of trade-mark the jurisdiction of the Federal court depends solely on 
whether plaintiff’s registered trade-mark is valid, and if it is not valid 
jurisdiction cannot be assumed of the case as one where defendant has 
used plaintiff’s device for the purpose of fraudulently palming off his 
goods as those of the plaintiff. Jb. 


TREATIES. 
See Pusiic Lanps, 3. 


TRESPASS. 
See CoNSTITUTIONAL Law, 10. 


TRIAL. 


See CONSTITUTIONAL Law, 5; 
Haseas Corpus, 1. 


ULTRA VIRES. 
See CORPORATIONS, 3. 


UNREASONABLE SEARCHES AND SEIZURES. 
See CoNnSTITUTIONAL Law, 14, 15. 


USAGE. 
See CONSTITUTIONAL Law, 9. 


VENDOR AND VENDEE. 
See BANKRUPTCY. 


VESSELS. 
See Maritime Law. 


WAIVER. 
See INSURANCE. 


WATERS. 


See ConsTITUTIONAL Law, 7; 
MunicrpaL Corporations, 1, 2, 3. 


WILLS. 
See WorpDs AND PHRASES. 
VOL. cor—44 











690 INDEX. 


WITNESSES. 

1. Examination by Federal grand jury; presentment or indictment as essential 
prerequisite; sufficiency of summons. 

Under the practice in this country the examination of witnesses by a Fed- 
eral grand jury need not be preceded by a presentment or formal in- 
dictment, but the grand jury may proceed, either upon their own 
knowledge or upon examination of witnesses, to inquire whether a 
crime cognizable by the court has been committed, and if so they may 
indict upon such evidence. In summoning witnesses it is sufficient to 
apprise them of the names of the parties with respect to whom they will 
be called to testify without indicating the nature of the charge against 
them, or laying a basis by a formal indictment. Hale v. Henkel, 43. 


2. Immunity from prosecution. 

The examination of a witness before a grand jury is a “proceeding’’ within 
the meaning of the proviso to the general appropriation act of 1903, that 
no person shall be prosecuted on account of anything which he may 
testify in any proceeding under the Anti-trust Law. The word should 
receive as wide a construction as is necessary to protect the witness in 
his disclosures. 1b. 


3. Operation of interdiction of Fifth Amendment. 

The interdiction of the Fifth Amendment operates only where a witness 
is asked to incriminate himself, and does not apply if the criminality is 
taken away. A witness is not excused from testifying before a grand 
jury under a statute which provides for immunity, because he may not 
be able, if subsequently indicted, to procure the evidence necessary to 
maintain his\plea. The law takes no account of the practical difficulty 
which a party may have in procuring his testimony. [b. 


4. Compulsory testimony before Federal grand jury; scope of immunity 
affecting. 

A witness cannot refuse to testify before a Federal grand jury in face of 
a Federal statute granting immunity from prosecution as to matters 
sworn to, because the immunity does not extend to prosecutions in a 
state court. In granting immunity the only danger to be guarded 
against is one within the same jurisdiction and under the same sov- 


eignty. Ib. 


5. Benefit of Fifth Amendment; personal nature of. 

The benefits of the Fifth Amendment are exclusively for a witness com- 
pelled to testify against himself in a criminal case, and he cannot set 
them up on behalf of any other person or individual, or of a corporation 
of which he is an officer or employé. McAlister v. Henkel, 90; Nelson 
v. United States, 92; Hale v. Henkel, 43. 


6. Production of books and papers—Setting up Fifth Amendment—A pplica- 
tion of statutory immunity. 

A witness who cannot avail himself of the Fifth Amendment as to oral 
testimony, because of a statute granting him immunity from prosecu- 
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tion, cannot set it up as against the production of books and papers, 
as the same statute would equally grant him-imimunity in respect to 
matters proved thereby. Hale v. Henkel, 43. 


7. Self-incrimination—Distinction between individual and corporation— 
Right of officer of corporation to plead its criminality as ground for re- 
fusal to produce its books. 

While an individual may lawfully refuse to answer incriminating questions 
unless protected by an immunity statute, a corporation is a creature of 
the State, and there is a reserved right in the legislature to investigate 
its contracts and find out whether it has exceeded its powers. There 
is a clear distinction between an individual and a corporation, and 
the latter, being a creature of the State, has not the constitutional right 
to refuse to submit its books and papers for an examination at the suit 
of the State; and an officer of a corporation which is charged with 
criminal violation of a statute cannot plead the criminality of the 
corporation as a refusal to produce its books. Hale v. Henkel, 43; 
Nelson v. United States, 92. 


8. Officers of corporation deemed in possession of books of corporation. 

Documentary evidence in the shape of books and papers of corporations 
are in the possession of the officers thereof, who cannot refuse to produce 
them on the ground that they are not in their possession or under 
their control. Nelson v. United States, 92. 


9. Right to object to materiality of evidence. 

Witnesses cannot take objections to materiality of evidence in order to be 
relieved from testifying. The tendency or effect of the testimony on 
the issues between the parties is no concern of theirs. Jb. 

See ConsTITUTIONAL Law, 15; EvIpENCE; 
ConTEMPT OF CouRT; JURISDICTION, A 2. 


WORDS AND PHRASES. 
1. Explanation as to use and meaning of word. 
Remote explanations as to the use and meaning of a word will be rejected 
when the will offers upon its face a different and more obvious one. 
Rodriguez v. Vivoni, 371. 


2. Meaning of words “sucesion legitima’”’ in will of Porto Rican. 
The words sucesion legitima in the will of a Porto Rican held to mean “issue,” 
and not “lawful heirs.” Jb. ; 
“ Proceeding.”” See WiTNESSES, 2. 


WRIT AND PROCESS. 
See ConsTITUTIONAL Law, 11, 14, 15; Haseas Corpus; 
ConTEMPT OF CouRT; Wirnesszs, 1. 





